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TODO

ÁUnderstand where we are

Á5ŜŦƛƴŜ ǿƘŜǊŜ ǿŜΩǊŜ ƎƻƛƴƎ

ÁDevelop a plan to get there

ÁProcurement Guidance for implementing EO 18-03

ÁRecommended Tools

ÁReporting Solution

ÁContinuously improve



AGENDA

ÁTerminology

ÁEmployee Arbitration Agreements & 
Collective Action Waivers

ÁSupreme Court Decision

ÁExecutive Order 18-03

ÁAgency Leadership

ÁProcurement Procedures

ÁStakeholder Session ςProposed Plan

ÁFAQs

ÁTakeaway Messages

ÁStakeholder Action Plan

ÁAdditional Resources



TERMINOLOGY



MANDATORYINDIVIDUAL

ARBITRATIONCLAUSE

ÁMeans that employment grievances 
must be arbitrated, individually, 
employee vs employer

ÁMandatory arbitration precludes 
opportunity for employee  to seek 
redress for employment grievances 
through collective or class action in 
court or in arbitration

ÁCondition of employment



CLASSORCOLLECTIVEACTION

WAIVERS

ÁWaives 
ŜƳǇƭƻȅŜŜǎΩ ǊƛƎƘǘ 
to redress 
employment 
grievances (or 
other matters) 
through collective 
or class action in 
court or in 
arbitration

ÁMeans that any 
proceeding is a 
singleemployee 
vs employer



Ψ²ORKPLACEΩ 5ISPUTES

ÁEmployment 
discrimination

ÁGender

ÁRace

ÁAge

ÁFLSA ςWage & 
Hour

ÁERISA claims

ÁFederal and State 
statutory claims



EMPLOYERCONCERN



EMPLOYEEARBITRATION

AGREEMENTS& COLLECTIVE

ACTIONWAIVERS

Where to locate these



WHEREARETHEYFOUND?

ÁEmployment 
agreements

ÁEmployee 
handbooks

ÁEmployer policies
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Percentage of Non-Union, Private-Sector  
Workers Subject to Mandatory Arbitration

Data based on Economic Policy Institute Study (April 6, 
2018)



MANDATORYARBITRATIONINU.S. 
WORKPLACEBYSIZE

Employer Workforce SizeMandatory 
Arbitration

Fewer than 100 
employees

49.8%

100 to 499 employees 49.2%

500 to 999 employees 59.3%

1,000 to 4,999 employees61.8%

5,000 or more employees67.7%

Source:  Economic Policy Institute (April 6, 2018)



SUPREMECOURTDECISION

Epic Systems Corp. v. Lewis, 584 U.S. ___ 
(May 21, 2018)



SUPREMECOURTREVIEW

ÁThree Cases

ÁEpic Systems Corp. v. Jacob Lewis(7th Circuit)

ÁErnst & Young LLP v. Stephen Morris(9th

Circuit)

ÁNational Labor Relations Board v. Murphy 
Oil USA, Inc. (5th Circuit)



SUPREMECOURT

ÁIssue: how two federal laws, the 
National Labor Relations Act (NLRA) and 
the Federal Arbitration Act (FAA), relate 
to whether employment contracts 
legally can bar employees from 
collective arbitration 



SUPREMECOURTDECISION

Á5-4 Decision

ÁMajority:  Gorsuch, Roberts, Kennedy, 
Thomas, & Alito

ÁDissent:  Ginsburg, Breyer, Sotomayor, & 
Kagen

ÁMajority determines that arbitration 
agreements requiring individual 
arbitration are enforceableunder the 
Federal Arbitration Act regardless of the 
National Labor Relations Act.

ÁDissent argued that, under its reading 
of the National Labor Relations Act, 
employment contracts can not preclude 
collective action.



EXECUTIVEORDER18-03
{ǳǇǇƻǊǘƛƴƎ ²ƻǊƪŜǊǎΩ wƛƎƘǘǎ ǘƻ 9ŦŦŜŎǘƛǾŜƭȅ  
Address Workplace Violations







HIGHLIGHTS- SUMMARY

ÁEffective Date

ÁImmediately

ÁForward looking

ÁRecitals

ÁFocus is employee rights

ÁNot encouraging firms to diminish 
ŜƳǇƭƻȅŜŜǎΩ ǊƛƎƘǘ ǘƻ ǇǳǊǎǳŜ ŎƻƭƭŜŎǘƛǾŜ ŀŎǘƛƻƴ 

ÁObligations

ÁProcurement Procedures (Section 1)

ÁAgency Leadership (Section 2)



Ψ¢YPEΩ OFEXECUTIVEORDER

ÁThree types of Executive Orders:

1. GeneralPolicy Statements
ÁGeneral policy statement made by the Governor.

ÁThe EO does NOT have the force and effect of law.

ÁThe purpose of the EO is to persuade or encourage 
ǇŜƻǇƭŜ ǘƻ ŀŎŎƻƳǇƭƛǎƘ ǘƘŜ DƻǾŜǊƴƻǊΩǎ ǇƻƭƛŎȅΦ

2. Directives
ÁA directive from the Governor to state agencies 

communicating to those agencies what the Governor 
wants the agency to accomplish .

ÁThe EO does NOT have the force of law

ÁBut, agency heads serve at the pleasure of the 
Governor.

3. OperativeEffect
ÁRequires that certain actions be taken.

ÁDOES have the force of law and serves as a source of 
authority for actions taken in response to the EO.

ÁEO 18-ло ƛǎ Χ ŀ 5ƛǊŜŎǘƛǾŜ



AGENCYLEADERSHIP

Executive Order 18-03 (Section 2)



EO 18-03 §2 ςAGENCY

LEADERSHIP

ά¢ƻ ŜƴǎǳǊŜ ƻǇŜǊŀǘƛƻƴŀƭ ǎǳŎŎŜǎǎ ŀƴŘ 
consistent application of this Order 
across state agencies, the Department of 
Enterprise Services (DES) shall administer 
implementation of this Order.  The 
5ƛǊŜŎǘƻǊ ƻŦ 59{Σ ƻǊ ǘƘŜ 5ƛǊŜŎǘƻǊΩǎ 
designee(s), shall convene any necessary 
workgroups to establish best practices 
and consistent application of this Order 
statewide.  It shall report on the progress 
and impact of this Order to the Office of 
the Governor, including any 
recommendations to further the purpose 
ƻŦ ǘƘƛǎ hǊŘŜǊΣ ƴƻ ƭŀǘŜǊ ǘƘŀƴ Wǳƭȅ мΣ нлмфέ
See EO 18-03 at § 2



ENTERPRISESERVICESΩ hBLIGATIONS

ÁAdministrative:  Administer 
implementation of the EO

ÁCollaborate & Implement:  Convene any 
necessary workgroups to establish best 
practices and consistent application of 
the EO statewide

ÁReport & Recommend:  Report progress 
and impact of the EO to the Governor ς
including any recommendations to 
further the purpose of the EO ςby July 
1, 2019



WHATISENTERPRISESERVICES

DOINGTOIMPLEMENTTHEEO?

ÁCommunicate:  Enterprise Services ς
now ςis providing information and 
awareness

ÁCollaboration:  Enterprise Services will 
work with stakeholders to identify and 
establish best practices to implement 
the EO statewide

ÁCreate:  Enterprise Services, working 
with stakeholders, will develop 
recommended tools and practices for 
agencies to implement the EO in a 
value-added fashion 



PROCUREMENT

PROCEDURES

Executive Order 18-03 (Section 1)



EO 18-03 §1 ςPROCUREMENT

PROCEDURES

ά¢ƻ the extent permissible under state 
and federal law, when making purchasing 
and other procurement decisions, all 
state executive and small cabinet 
agencies shall seek to contract with 
qualified entities and business owners 
that can demonstrate or will certify that 
their employees are not required to sign, 
as a condition of employment, 
mandatory individual arbitration clauses 
ŀƴŘ ŎƭŀǳǎŜ ƻǊ ŎƻƭƭŜŎǘƛǾŜ ŀŎǘƛƻƴ ǿŀƛǾŜǊǎΦέ
See EO 18-03 at § 1



REQUIREMENTS

Á9h ƛǎ ŀ ΨŘƛǊŜŎǘƛǾŜΩ Χ ŀǎǇƛǊŀǘƛƻƴŀƭ

Áά¢ƻ ǘƘŜ ŜȄǘŜƴǘ ǇŜǊƳƛǎǎƛōƭŜέ

ÁCovered Entities:

ÁAll state executive and small cabinet 
agencies

ÁCovered Purchasing & Procurement

Áά{Ƙŀƭƭ ǎŜŜƪ ǘƻ ŎƻƴǘǊŀŎǘέ



OBLIGATION

ÁShall seek to contract with qualified 
entities and business owners who ς

ÁDemonstrate or certify that employees are 
not required to sign, as a condition of 
employment, mandatory individual 
arbitration clauses and class or collective 
action waivers



HOW?

ÁHow agencies implement the EO 
depend on a couple of variables:

ÁType of purchasing/procurement

ÁWhether the procurement is new or renewal

ÁVarious possible tools to explore

ÁBids/Proposals:  
ÁVendor certification

ÁVendor preference (e.g., evaluation/scoring)

ÁContracts:
ÁContractor representation and warranty



STAKEHOLDERSESSION

Collaborating with workgroups to establish 
best practices and consistent application of 
EO 18-03



WORKGROUPGOALS

Á5ŜǾŜƭƻǇ Ψ9h DǳƛŘŀƴŎŜΩ

ÁDevelop Tools & Best Practices

ÁReporting Plan for EO implementation



TIMELINE

EO 18-03
June 12, 2018

Enterprise Services & AGO
June/July 2018

Stakeholder Session
August 2, 2018

Stakeholder Input
August 2018

Implement EO Guidance & 
Tools
August 2018



PROPOSEDIMPLEMENTATION

ÁScope

ÁTiming

ÁGuidance

ÁTools

ÁReporting



SCOPE

Scope

Direct Buy 
Purchases

Competitive 
Procurements

Master 
Contracts


